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Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M CHAEL ADDI COIT,
Petitioner,
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on June 17 and 18, 2004, in Mam, Florida, before
Adm ni strative Law Judge M chael M Parrish of the Division of
Adm ni strative Hearings

APPEARANCES

For Petitioner: Stuart R M chelson, Esquire
Law O fice of Stuart R M chel son
200 Sout heast 13th Street
Fort Lauderdale, Florida 33316

For Respondent: Robert N eman, pro se
9731 Sout hwest 12th Street
Penbroke Pines, Florida 33026

STATEMENT OF THE | SSUES

The basic issues in this case are whether Petitioner,
M chael Addicott, is entitled to recover attorney’ s fees and

costs from Conpl ai nant/ Respondent, Robert N eman, as provided in



Section 112.317(8) Florida Statutes, and, if so, the anount of
such attorney's fees and costs.

PRELI M NARY STATEMENT

On Novenber 19, 2003, Addicott filed his fee petition in
this cause, requesting an award of attorney's fees and costs
pursuant to Section 112.317(8) Florida Statutes, against N enan.
Section 112.317(8), Florida Statutes, allows such an award when
a conplaining person files a conplaint with the Ethics
Comm ssion "with know edge that the conpl aint contains one or
nore fal se allegations or with reckless disregard for whether
t he conpl aint contains false allegations of fact material to a
violation.” In June of 2002, N enman filed a conpl aint agai nst
Addi cott with the Ethics Conm ssion, and in Septenber of 2002
Ni eman fil ed an anmended et hics conpl ai nt agai nst Addicott. The
fee petition in this case asserts that some of the allegations
in Nieman's original and anended conpl ai nts agai nst Addi cott
were made "with know edge that the conpl aint contains one or
nore fal se allegations or with reckless disregard for whether
t he conpl aint contains false allegations of fact material to a
vi ol ation."

I n due course, the fee petition was referred to the
Division of Admnistrative Hearings to conduct an evidentiary
hearing. At the final hearing in this case, Addicott testified

on his own behalf and also called the foll owi ng w tnesses:



Carol Morris, Samuel S. Goren, Esquire, Dr. Janes Vardalis, and
Leo Santiello. Addicott also published the deposition of N eman
as well as the depositions of Judy Cuenca and Bo Jackson.

Addi cott offered ten exhibits. Addicott’s Exhibit A-10 was
rejected. The renmaining Addicott exhibits were received in

evi dence.

Ni eman testified in his own behalf and called the foll ow ng
wi tnesses: Neil Leff, Sanuel Feinman, and Rosemary Wascura.

Ni eman offered 17 exhibits. Neman' s Exhibits N02, N 07, N-12,
N-13, N-15, and N-17 were rejected. The remaining N eman
exhibits were received in evidence.

At the conclusion of the evidentiary hearing the parties
requested and were allowed 40 days fromthe filing of the
hearing transcript within which to file their respective
proposed recommended orders. The [ ast volume of the transcript
was filed on July 29, 2004. Thereafter, both parties filed
proposed recommended orders contai ning proposed findings of fact
and concl usions of law. The proposals subnitted by the parties
have been carefully consi dered during the preparation of this
Recomended Order.

FI NDI NGS OF FACT

Ni eman' s et hics conpl ai nts agai nst Addi cott

1. On or about June 14, 2002, Robert N enman ("N enman")

filed a conplaint wwth the Florida Comm ssion on Ethics ("Ethics



Commi ssi on") agai nst M chael Addicott ("Addicott"). At that
time Nieman was a police officer of the Town of Gol den Beach who
was in a work status of suspended with pay, pending
investigation of allegations that Ni eman had engaged in sone
formof msconduct. At the tine the subject conplaint was
filed, Addicott was the Mayor of the Town of Col den Beach. At
all tinmes material to this case, Addicott has been the Mayor of
t he Town of Gol den Beach or has been a candidate for the office
of Mayor.

2. N eman's June 14 conplaint to the Ethics Conmm ssion
cont ai ned four nunbered paragraphs. Each nunbered paragraph
descri bed a separate incident involving alleged conduct by
Addi cott that N eman believed was inappropriate and that N eman
bel i eved shoul d be investigated by the Ethics Comm ssion. The
only one of those paragraphs that appears to be rel evant and
material to the issues in this case is paragraph 2, in which
Ni eman al | eged the foll ow ng:

Mayor Addicott's son had a hit and run
accident wwthin the Town's jurisdiction;
hitti ng and knocki ng down a concrete |ight
pole. Wen the crimnal accident was being
i nvestigated and the son approached about
the crinme, the Mayor's wife, who was a
Counci | person at the tine, badgered and
tried to intimdate the officers (nyself
included. | was a sergeant at the tine),
rai sing her voice and stating that we were
"pi cking on her son.” She interfered with

our investigation of the vehicle. The son
|ater admtted to the incident and after



di scussions with the then Chief by M. and
Ms. Addicott, no further action was taken
by the Gol den Beach Police Departnent.

3. On or about Septenber 20, 2002, N eman filed an
amendnent to his original Ethics Conm ssion conplaint agai nst
Addi cott. The anendnent appears to have been in response to a
request by the Ethics Comm ssion for additional infornmation
about the allegations in Nieman's June 14 conplaint. The
anmendnent to the conplaint was al so arranged in four separate
nunber ed par agraphs, each providing additional information about
essentially the same four events that were described in the
original conplaint of June 14. Two of the nunbered paragraphs
in the amended conpl aint appear to be relevant and naterial to
the issues in this case. The primary subject matter of
paragraph 1 concerns allegations that one of Addicott's sons,
Aaron Addi cott, received special treatnent by being paid for
hours when he did not report to work as a |ifeguard. However,
the | ast sentence of paragraph 1 of the anended conpl ai nt
al l eges the follow ng new event not alleged in N eman's ori ginal
conplaint: "The lifeguard [Addicott's son] was hired when the
Mayor [Addicott] was in office." And paragraph 2 of N eman's
amended Et hi cs Conmi ssion conpl ai nt added the fol |l ow ng
al | egati ons about the autonobile accident episode.

Wth regard to the auto accident, both the

Mayor and the fornmer Council person, his
wi fe, used their position to have the



acci dent ignored, Ms. Addicott responded to
the scene of the accident and M's. Addicott
directly told the police departnent not to
take any action and that they better let up
on her son. Both the Mayor and Ms.

Addi cott discussed the matter with the
former Police Chief and told himnot to
interfere. The Chief was later forced to
resign. As the Mayor was running for
election at the tine, it benefited him by
his son not being arrested for |eaving the
scene of an accident. This is the same son
who is the absentee lifeguard. Also, no

rei mbursenent was received fromthe Mayor
his wife or son for the damage to the Town's

property.

The subject natter scope of the fee petition

4. The Fee Petition in this case asserts, in general
ternms, that Nieman acted with malice by filing conplaints
agai nst Addi cott with know edge that the conplaints contained
one or nore false allegations, or with reckless disregard as to
whet her the conpl aints contai ned fal se all egations. The Fee
Petition does not assert that all of the allegations in N eman's
conpl ai nts agai nst Addicott were known to be false or were nade
with a reckless disregard as to whether the all egations were
false. Rather, only two of the events alleged in N eman's
conplaints are specified in the fee petition as being events
about which Nieman knowi ngly made fal se all egati ons or about
whi ch Ni eman nade statenents with a reckless disregard as to
whet her the allegations were false. The paragraphs of the Fee

Petition which describe those two specific events appear at



par agraphs 6, 7, 8, and 9 of the Fee Petition, which read as
fol | ows:

6. One of the factual underpinnings of
Ni eman's Conplaint is that Petitioner
[ Addi cott] interfered with a police
i nvestigation into an aut onobil e acci dent
i nvol vi ng Aaron Addi cott, Petitioner's son.
Ni eman admitted that he had no persona
know edge regarding this allegation, and
that he was not personally involved in the
investigation. Incredibly, Nieman admtted
that the accident took place before Addicott
was elected Mayor! *** This is certainly a
reckless, if not know ng, false allegation
which is material to a violation of the
Fl orida Ethics Code.

7. At the tinme of the alleged incident,
Ni eman was the Police Chief of the Town of
Gol den Beach, and certainly had access to
all the necessary records to verify his
al l egations, and therefore knew or should
have known that his allegations were fal se.

8. N eman al so all eged that Mayor
Addi cott hired his son, Aaron Addicott, to
be a Town of Col den Beach part-tine
i feguard, which was in violation of the
Fl orida Ethics Code. However, N eman
admtted that he had no personal know edge
regarding the Petitioner's involvenent in
the hiring of his son. *** |n fact,
Addi cott had NO i nvolvenent in hiring his
son, nor does the Gol den Beach Town Charter
recogni ze that the town Mayor need have any
i nvolvenent in hiring |lower |evel town
enpl oyees, such as part-tine |life guards.

9. At the tinme of the filing of the
Complaint [with the Ethics Conm ssion],
Ni eman's allegation that Petitioner hired
his son was nade with the know edge that it
was false, or at the very least with
reckl ess disregard as to whether it was
true, as is evidenced by N enman's own



adm ssion that he had no personal know edge
of the alleged violation.

Aaron's enploynent as a |lifeqguard

5. Section 4.01 of Article IV of the charter of the Town
of Gol den Beach sets forth the powers and duties of the nayor.
Subsection (b) of that section describes the "adm nistrative
duties" of the mayor, which include:

(1) The mayor shall nom nate a town
manager who shal|l be appointed by resol ution
of the council.

(2) The mayor, together with the town
manager, shall carry out all adm nistrative
duties as provided by the charter, ordinance
or resolution of the council.

(3) The mayor shall approve all witten
orders, adm nistrative policies and acts of
t he town manager

(4) The mayor shall upon reconmendati on
of the manager appoint and when deened
necessary, discipline, suspend or renove
town enpl oyees. (Enphasis added.)

(5) The mayor shall upon the
recomendati on of the manager appoi nt
departnent heads to adm nister the
gover nnent of ol den Beach. Appointnments
and terns of enploynent shall be approved by
resolution of the council. Departnent heads
shall carry out the adm nistrative orders of
t he manager and the nmayor and may be
di sci pl i ned, suspended or renoved by the
mayor as may be reconmended fromtine to
time by the manager. A departnment head nay
appeal the decision of the mayor to the
personnel board in the same manner as an

enpl oyee.



6. Prior to the date on which Addicott becanme nmayor of the
Town of Gol den Beach, two of his sons (Benjam n and Aaron)
soneti nmes worked for the Town in the capacity of "fill-in"
lifeguards. During that sanme tine period, a nunber of other
peopl e, nost of whom had regul ar jobs as |ifeguards in nearby
communi ties, would also work for the Town of Col den Beach in the
capacity of "fill-in" lifeguards. Although all of the people
who worked for the Town as "fill-in" |ifeguards were paid for
the tinme they worked, none of those people were regul ar
enpl oyees of the Town with regul ar schedul ed work hours.

Rat her, all of the people who worked as "fill-in" |ifeguards
wor ked on an "as needed" basis.

7. At sone tine in March of 1999, shortly after Addicott
became the mayor of the Town, Aaron Addicott, was placed on the
Town payroll in sone sort of regular weekend part-tine |ifeguard
position, in which his work as a lifeguard was primarily on
Saturday and Sunday. This was a change in the terns and
condi tions under which Aaron Addicott performed |ifeguard
services for the Town. The specific nature of the change in
March of 1999 is not contained in the record of this case, but
it appears that follow ng that change, Aaron Addicott was,
essentially, the Town's weekend |ifeguard, and another |ifeguard
wor ked the other five days of the week. Follow ng the change in

Aaron Addicott's terns and conditions of enploynment in March of



1999, Aaron Addicott's work as a lifeguard continued to be on
Saturday and Sunday, with the exception of occasional days when
he filled-in for the regular |ifeguard when the regul ar
i feguard was unable to work.

8. On or about August 26, 1999, at a tine when M chael
Addi cott was serving as mayor of the Town of Gol den Beach, an
interoffice nmeno reading as follows was sent to him by Rosemary
J. Wascura, who was then the Interi m Town Manager:

To: Mayor M chael Addicott

From Rosemary J. Wascura, Interim Town
Manager

Date: August 26, 1999
Re: Appoi nt ment of Lifeguards
102-99

Fol | owi ng our recent conversation regarding
t he appoi ntment of Lifeguards, please see
bel ow the foll owi ng reconmendati on

1. That effective Septenber 1, 1999 John

Fi al owsky be hired as the Town's full-tine
Li feguard. Conpensation is $13.00 per hour
and his hours are Monday and Tuesday 7:00
am - 7:00 pm, and Wednesday, Thursday and
Friday 7:00 am - 2:00 pm

2. That effective Septenber 1, 1999 Aaron
Addi cott be hired as the Town's part-tine
Li feguard. Conpensation is $9.25 per hour
and his hours are Saturday and Sunday 7:00
am - 7:00 pm, and Wednesday, Thursday and
Friday 2: 00 pm - 7:00 pm

10



[ ] APPROVED

[ ] NOT APPROVED

M chael Addi cott
Mayor

9. Mayor Addicott placed a check mark in the "approved”
box and then signed the interoffice neno quoted above and
returned it to Ms. Wascura on or before the effective date
mentioned in the neno. By approving and signing the
recommendati on, Mayor Addicott hired his son as "the Town's
part-time Lifeguard,” which was a new position of enploynment
that had not previously existed at the Town of Gol den Beach.
Notwi t hstanding the job title of "part-tine lifeguard," the
position Aaron Addicott was hired to fill in August of 1999 was
a full-tinme position of enploynent in which he was scheduled to
work a total of five days per week for a total of 39 hours per
week.

10. In both March of 1999 and in August of 1999, the
effective hiring authority was vested in the mayor of the Town
of Gol den Beach. Such being the case, the final decision to
hire Aaron Addi cott on both of the occasions in 1999 descri bed

above was nade by Mayor Addicott.
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Aaron's notor vehicle acci dent

11. Very shortly before the election at which Addicott was
el ected mayor of the Town of Gol den Beach, Aaron Addicott was
involved in a one-vehicle notor vehicle accident in which the
vehicl e driven by Aaron Addicott struck a light pole and knocked
the Iight pole down. The |ocation of the accident was a bl ock
or less fromthe Addicott honme. Shortly after the accident,
Aaron Addicott left the scene of the accident and drove the
short distance to the Addicott home. N eman saw the accident
happen, and shortly thereafter, police officers of the Town of
Gol den Beach, including Sergeant N eman, arrived at the Addicott
home and attenpted to conduct an investigation of the accident
t hat Aaron Addicott had just been involved in. Ms. Addicott,
the wife of the soon-to-be mayor and the nother of Aaron,
refused to cooperate with the efforts of the police officers to
i nvestigate the accident and ordered the police officers to
| eave the prem ses of the Addicott home. Ms. Addicott also
chastised the police officers for picking on her son and
dermanded that they | eave her son al one.

12. Although Aaron Addicott at first denied involvenent in
the notor vehicle accident, a few days after the accident he
went to the police station in the Town of Gol den Beach and
acknow edged his involvenent in the accident. Aaron Addicott

was never charged with any civil or crimnal violation arising

12



fromthe accident or fromhis act of |eaving the scene of the
acci dent.

13. Another police officer told Nieman that M. and Ms.
Addi cott (Aaron's parents) had nmet with the Chief of Police of
the Town of Gol den Beach shortly after the accident. N eman
does not appear to have conducted any further inquiry to confirm
the information that M. and Ms. Addicott had net wth the
Chief. N enman believed that Aaron should at |east have been
charged with the violation of |eaving the scene of an acci dent.
When no charges were forthcom ng, N eman forned the opinion that
M. and Ms. Addicott, during the neeting he believed they had
with the Chief, had "used their position[s] to have the accident
i gnored"” and had told the Chief "not to interfere.”

14. The Town of Gol den Beach did not receive any
rei nbursenent for the damage to the light pole caused by Aaron's
not or vehi cl e accident from Aaron Addicott or fromeither of
Aaron's parents.?

15. Fromtinme to time when Aaron Addicott was scheduled to
be working as a Town |ifeguard, he would be absent from work and
the town manager woul d receive conplaints that Aaron was not
wor ki ng when he should be working. This is the same Aaron
Addi cott who was involved in the notor vehicle accident

descri bed above.
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The actual know edge i ssue

16. Wth regard to the factual allegations at issue here,
at the tinme of making those allegations N enman did not have
actual know edge that any of those allegations were false.?

The reckl ess di sregard issues

17. Wth regard to the factual allegations at issue here,
at the time of nmaking those allegations N eman did not make any
of the subject allegations with a "reckless disregard” as to
whet her they were true or false. Quite to the contrary, N eman
did not at any tine entertain any "serious doubts as to the
truth" of his allegations. Simlarly, N eman did not at any
time have any "high degree of awareness” of the "probable
fal sity" of the subject allegations.?

Attorney's fees and costs

18. The real party in interest; i.e., the entity that wl
be the beneficiary of any award of attorney's fees and costs in
this proceeding, is the Town of CGol den Beach. That is because
it is the Town that retained and agree to pay for | egal
representation of Mayor Addicott in both the defense of the
under |l yi ng Et hics Comm ssion conplaint and in the prosecution of
this fee petition. The Town retained the |Iaw offices of Stuart
R. Mchelson. As of June 17, 2004, the date on which the final
hearing in this case began, M. Mchelson's | aw offices had

submtted three bills to the Town. Those bills cover costs and

14



attorney's fees incurred fromJuly 2, 2002, through June 4,
2004. Those bills itemze a total of 59.70 hours of attorney's
services, for which the Town was billed $10, 650. 00.

19. The three bills discussed i nmedi ately above al so
itemze a total of 5.60 hours of |aw clerk services, for which
the Town was billed $420. 00.

20. The three bills discussed i medi ately above al so
itemize a total of $1,402.54 of costs. The types of costs
item zed include such things as in-house photocopy costs, Fed-Ex
and sim |l ar express mail charges, facsimle charges, postage
charges, |ong distance tel ephone charges, and sone m scel | aneous
travel-rel ated charges such as car rental, parking, air fare,
and gasoline. The item zed costs also include at |east one
"m scel | aneous services charges/fee" in the anount of $12.50 and
one in-house photocopying charge in the anmount of $447.50.

21. Wth regard to the three bills discussed above, there
was no testinony under oath that any of the services item zed in
the bills had actually been perfornmed. There was no testinony
under oath that the bills were accurate. There was no testinony
under oath explaining any details about the nature of the
services perfornmed or explaining why, or whether, the services
wer e reasonabl e, necessary, or appropriate. There was no
testi nony under oath stating whether all of the services and

costs itemzed in the three subject bills relate only to the fee
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petition and the underlying ethics conplaint in this proceeding,
or whether sone of the item zed services and costs relate to
other simlar litigation matters in which the Town has a
beneficial interest that were pending at the sane tine.*?

22. An expert witness was retained to express | ega
opi nions on two basic issues: (1) an opinion as to the issue of
whet her Addicott is entitled to an award of attorney's fees and
costs agai nst N eman pursuant to Section 112.317(8), Florida
Statutes, and, if entitled, (2) an opinion as to the reasonable
anount of such an award. The Town agreed to pay the expert
W tness for his services in this case on an hourly basis. The
agreed upon hourly rate for the services of the expert w tness
is either $200.00 per hour or $225.00 per hour.?>

23. The expert w tness does not know how nmany hours he
spent preparing for and presenting his expert opinions in this
case.®

24. The expert witness reviewed and testified about a few
details of the costs item zed on the three bills discussed
above, but he never clearly expressed any opinion as to whether
the costs itemzed on the three bills are reasonable or
unr easonabl e. ’

25. The expert witness testified to several expert |egal
opi ni ons regardi ng the manner in which the present |anguage of

Section 112.317(8), Florida Statutes, should be construed,
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interpreted, and applied. He also opined as to the extent to
whi ch cases deci ded under the ol d | anguage of Section
112.317(8), Florida Statutes, were useful in determ ning
entitlement to attorney's fees and costs under the current
version of Section 112.317(8), Florida Statutes.?

26. The expert witness also testified about how many hours
it woul d have been reasonable for the attorneys for Addicott to
have worked from June 4, 2004, through the end of the first day
of the final hearing in this case, which was June 17, 2004.
There is not, however, any testinmony as to how nmany hours of
attorney services were actually performed during the period from
June 4 through June 17, 2004.

27. In both the defense of the underlying ethics
conpl ai nts agai nst Addi cott and in the preparation and the
prosecution of the fee petition in this case, services billed at
an hourly rate have been performed by three lawers in the | aw
firmrepresenting Addicott; specifically, M. Mchelson (a
partner), Ms. Mchelson (a partner), and M. Birch (an
associate attorney). Reasonable and typical hourly rates that
are charged for the types of attorney services that were

performed in the course of the subject cases are as foll ows:

M. M chel son $200. 00 per hour
Ms. M chel son $200. 00 per hour
M. Birch $135. 00 per hour

17



28. In both the defense of the underlying ethics
conpl ai nts agai nst Addicott and in the preparation and the
prosecution of the fee petition in this case, services billed at
an hourly rate al so have been perforned by | aw cl erks enpl oyed
by the law firmrepresenting Addicott. A reasonable and typica
hourly rate that is charged for services of a |l egal nature
performed by law clerks in cases of this nature is $75. 00 per
hour . °

29. Follow ng the conclusion of the adm nistrative hearing
before the Division of Admnistrative Hearings in this case, in
the normal course of events, the attorneys representing Addicott
will need to spend a nunber of additional hours before their
work on this matter is finished. Post-hearing tasks include
such natters as preparati on of proposed recommended orders,
preparation of exceptions to the recomended order or
preparation of responses to exceptions filed by an opposing
party, preparation of nenoranduns related to exceptions, and
per haps an appearance before the Ethics Conm ssion to present
oral argument prior to issuance of the Final Order.'®

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this

proceedi ng. 88 120.569 and 120.57(1), Fla. Stat.
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31. The first issue that requires attention is the issue
of the scope of the subject matter at issue in this case. In
the underlying ethics conplaints, N eman included factua
al | egati ons about four specific events. The Fee Petition in
this case specifically nentions N eman's all egati ons about only
two of those events. Addicott argues that all of the
al l egations nade by Nieman in the ethics conpl ai nts agai nst
Addi cott are at issue in this case. The undersigned is of the
view that the only factual allegations in the ethics conplaints
that are at issue here are the ones that are specifically
mentioned in the Fee Petition at paragraphs 6, 7, 8, and 9 of
the Fee Petition. The full text of those four paragraphs
appears in the findings of fact, above. The essence of the
factual allegations at issue here are assertions by N eman that
Addi cott interfered with a police investigation of an autonobile
acci dent involving Addicott's son and assertions that Addicott
hired his son as a part-tine town |ifeguard.

32. Section 112.317(8), Florida Statutes, reads as foll ows:

(8) In any case in which the comm ssion
determ nes that a person has filed a

conpl aint against a public officer or

enpl oyee with a malicious intent to injure

t he reputation of such officer or enployee by
filing the conplaint with know edge that the
conpl aint contains one or nore fal se

al l egations or with reckless disregard for
whet her the conpl ai nt contains fal se

all egations of fact naterial to a violation
of this part, the conplainant shall be liable
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for costs plus reasonable attorney's fees
incurred in the defense of the person
conpl ai ned agai nst, including the costs and
reasonabl e attorney's fees incurred in
proving entitlenent to and the anount of
costs and fees. |If the conplainant fails to
pay such costs and fees voluntarily within 30
days foll owi ng such finding by the

comm ssion, the comm ssion shall forward such
information to the Departnment of Legal
Affairs, which shall bring a civil action in
a court of conpetent jurisdiction to recover
t he anobunt of such costs and fees awarded by
the commi ssion. (Enphasis added.)

33. The | anguage of Section 112.317(8), Florida Statutes,
has read as quoted above since 1995. Prior to 1995, the
statutory predicate for awarding attorney's fees and costs
agai nst a person who filed a conplaint wwth a malicious intent to
injure the reputation of the person conplai ned agai nst was wor ded
sonewhat differently. Because of the anendnents to the statutory
| anguage, appellate court decisions interpreting and applying the
earlier version of the statute are not especially helpful to
ascertaining the correct interpretation and application of the
underscored portion of the current |anguage of the statute.?!?

34. By way of background, as well as to put the subject
statutory |l anguage in its relevant historical context, it is
useful to consider the line of judicial decisions regarding
def amatory statenments about public figures that began with the

case of New York Times v. Sullivan, 376 U S. 254, 84 S. C. 710

(1964). There the Court for the first time concluded that in

i bel actions by public officials in state courts "the rule
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requiring proof of actual malice is applicable.” New York Tines

at 727. The Court also stated, after noting that that there was
evi dence that the Tines had published the information in question
in that case without checking its accuracy agai nst the news
stories in the Tines' own files, that "negligence in failing to
di scover the misstatenents . . . is constitutionally insufficient
to show the recklessness that is required for a finding of actua

malice.” New York Tines at 288.

35. Shortly following the New York Tines decision, the U S.

Suprenme Court decided Garrison v. State of Louisiana, 379 U S

64, 85 S. Ct. 209 (1964), in which the Court foll owed and

expanded upon what it had decided in New York Tines. The

Garrison decision included the foll ow ng:

We held in New York Tinmes that a public
official mght be allowed the civil renedy
only if he establishes that the utterance
was false and that it was made with

know edge of its falsity or in reckless

di sregard of whether it was false or true.
The reasons which led us so to hold in New
York Tines, 376 U S., at 279--280, 84 S. ¢
at 724--726, apply with no less force nerely
because the renedy is crimnal. The
constitutional guarantees of freedom of
expressi on conpel application of the sane
standard to the crimnal renmedy. Truth may
not be the subject of either civil or
crimnal sanctions where discussion of
public affairs is concerned. And since '* *
* erroneous statement is inevitable in free
debate, and * * * it nust be protected if
the freedons of expression are to have the
"breat hing space' that they 'need * * * to
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survive' * * * ' 376 U S., at 271--272, 84
S.C. at 721, only those fal se statenents
made wi th the high degree of awareness of
their probable falsity denanded by New York
Tinmes may be the subject of either civil or
crimnal sanctions. For speech concerning
public affairs is nore than self-expression;
it is the essence of self-governnent. The
First and Fourteenth Amendnents enbody our

' profound national commtnent to the
principle that debate on public issues
shoul d be uni nhi bited, robust, and w de-
open, and that it may well include vehenent,
caustic, and sonetinmes unpl easantly sharp
attacks on governnent and public officials.’
New York Tines Co. v. Sullivan, 376 U. S., at
270, 84 S. ., at 721. (Enphasis added.)

36. In St. Amant v. Thonpson, 390 U. S. 727, 88 S. . 1323

(1968), the Court explicated further on its thoughts as to what
types of conduct constituted a "reckl ess disregard” for whether
publ i shed statenments were false, and on what circunstances m ght
i ndi cate evidence of such a "reckless disregard.” The

explications in St. Amant include the foll ow ng:

Purporting to apply the New York Tines
mal i ce standard, the Louisiana Suprene Court
ruled that St. Amant had broadcast fal se
i nformati on about Thonpson reckl essly,

t hough not knowi ngly. Several reasons were
given for this conclusion. St. Amant had no
per sonal know edge of Thonpson's activities;
he relied solely on Albin's affidavit

al t hough the record was silent as to Albin's
reputation for veracity; he failed to verify
the information wth those in the union

of fice who m ght have known the facts; he
gave no consideration to whether or not the
statenents defaned Thonpson and went ahead
heedl ess of the consequences; and he

m st akenly believed he had no responsibility
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for the broadcast because he was nerely
quoting Al bin's words.

These considerations fall short of proving
St. Amant's reckless disregard for the
accuracy of his statenments about Thonpson.

" Reckl ess disregard,’ it is true, cannot be
fully enconpassed in one infallible
definition. Inevitably its outer limts

wi |l be marked out through case-by-case

adj udi cation, as is true wth so many | egal
standards for judging concrete cases,

whet her the standard is provided by the
Constitution, statutes, or case law. Qur
cases, however, have furni shed neani ngf ul
gui dance for the further definition of a
reckl ess publication. 1n New York Tines,
supra, the plaintiff did not satisfy his
bur den because the record failed to show
that the publisher was aware of the

|i keli hood that he was circul ating fal se
information. In Garrison v. State of

Loui siana, 379 U.S. 64, 8 S. C. 209, 13

L. Ed. 2d 125 (1964), al so decided before the
deci sion of the Louisiana Supreme Court in
this case, the opinion enphasized the
necessity for a showing that a fal se
publication was made with a ' hi gh degree of
awareness of * * * probable falsity." 379
US. , at 74, 85 S. Ct., at 216. M. Justice
Harlan's opinion in Curtis Publishing Co. v.

Butts, 388 U.S. 130, 153, 87 S.Ct. 1975,
1991, 18 L.Ed.2d 1094 (1967), stated that
evi dence of either deliberate falsification
or reckl ess publication 'despite the
publ i sher's awareness of probable falsity'
was essential to recovery by public
officials in defamati on actions. These
cases are clear that reckless conduct is not

nmeasured by whether a reasonably prudent nman

woul d have published, or woul d have

i nvesti gated before publishing. There nust
be sufficient evidence to permt the

concl usion that the defendant in fact
entertai ned serious doubts as to the truth
of his publication. Publishing with such
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doubts shows reckl ess disregard for truth or
falsity and denonstrates actual malice.

It may be said that such a test puts a
prem um on i gnorance, encourages the
i rresponsi bl e publisher not to inquire, and
permts the issue to be determ ned by the
def endants testinony that he published the
statenent in good faith and unaware of its
probable falsity. Concededly the reckless
di sregard standard may permt recovery in
fewer situations than would a rule that
publ i shers nust satisfy the standard of the
reasonabl e man or the prudent publisher.
But New York Tinmes and succeedi ng cases have
enphasi zed that the stake of the people in
publ i c business and the conduct of public
officials is so great that neither the
defense of truth nor the standard of
ordinary care woul d protect against self-
censorshi p and thus adequately inpl enent
First Amendnent policies. Neither lies nor
fal se communi cati ons serve the ends of the
First Amendnent, and no one suggests their
desirability or further proliferation. But
to insure the ascertai nnent and publication
of the truth about public affairs, it is
essential that the First Amendnent protect
sone erroneous publications as well as true
ones. W adhere to this view and to the
i ne which our cases have drawn between
fal se conmuni cati ons which are protected and
t hose which are not.

37. In St. Arvant, at 732, the Court also included the

followi ng regarding the determ nations that nust be made by the

finder of fact:

The defendant in a defamation action
brought by a public figure cannot, however,
automatically insure a favorable verdict by
testifying that he published with a belief
that the statenments were true. The finder
of fact nust determ ne whether the
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38.

publication was i ndeed made in good faith.
Prof essi ons of good faith will be unlikely
to prove persuasive, for exanple, where a
story is fabricated by the defendant, is the
product of his imagination, or is based

whol Iy on an unverified anonynous tel ephone
call. Nor will they be likely to prevai
when the publisher's allegations are so

i nherently inprobable that only a reckl ess
man woul d have put themin circul ation.

Li kew se, reckl essness may be found when

t here are obvi ous reasons to doubt the
veracity of the informant or the accuracy of
his reports.

Qur Florida appellate courts have taken note of the

| egal principles described in the cases nentioned above, and have

foll owed themin deciding whet her defamatory statenents were nade

with a "reckless disregard" for the truth. In Denby v. English

667 So.

2d 350 (Fla. 1st DCA 1996), in a defamation case brought

by a public officer, the court stated:

"[ T] he constitutionally protected right to

di scuss, coment upon, criticize, and debate,
i ndeed, the freedomto speak on any and al
matters is extended not only to the organi zed
media but to all persons.” Nodar V.

Gal breath, 462 So.2d 803 (Fla.1984). The
First Amendnent privilege of fair comment is
not absolute. To prevail at trial, a
plaintiff nust establish not only the falsity
of the clainmed defamation, but al so
denonstrate through clear and convi nci ng

evi dence that the defendant knew the
statenments were fal se or recklessly

di sregarded the truth. New York Tines v.
Sullivan, 376 U S. 254, 84 S.C. 710, 11

L. Ed. 2d 686 (1964). See MDonald v. Smth,
472 U.S. 479, 105 S. . 2787, 86 L.Ed.2d 384
(1985) (holding that Petition C ause does not
require states to expand this privilege into
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an absolute one.) Reckless disregard is not
nmeasured by whether a reasonably prudent
person woul d have published or woul d have

i nvesti gated before publishing; the plaintiff
must show the defendant "in fact entertained
serious doubts as to the truth of his
publication.” St. Arant v. Thonpson, 390
US 727, 88 S.Ct. 1323, 20 L.Ed.2d 262
(1968) (Enphasis added.)

39. ddear and convincing evidence "requires nore proof

than a ' preponderance of the evidence' but |ess than 'beyond and

to the exclusion of a reasonable doubt.'" In re G aziano, 696

So. 2d 744, 753 (Fla. 1997). It is an "internediate standard."
Id. For proof to be considered "'clear and convincing'

t he evidence nmust be found to be credible; the facts to which
the witnesses testify nust be distinctly renenbered; the
testimony nmust be precise and explicit and the w tnesses nust be
| acking in confusion as to the facts in issue. The evidence
nmust be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to
the truth of the allegations sought to be established.” Inre

Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, w th approval,

fromSlomw tz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983). "Although this standard of proof may be nmet where the
evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous.” Westinghouse Electric Corporation, Inc. v.

Shuler Bros., Inc., 590 So. 2d 986, 989 (Fla. 1st DCA 1991).
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40. The Florida courts have al so recogni zed that: "A fal se
statenment of fact is absolutely necessary if there is to be a

recovery in a defamation action." Friedgood v. Peters Publ'g

Co., 521 So. 2d 236, 242 (Fla. 4th DCA), rev. denied, 531 So. 2d

1353 (Fla. 1988), cert. Denied 488 U S. 1042, 109 S. . 867, 102

L. Ed. 2d 991 (1989). See also Zorc v. Jordan, 765 So. 2d 768 (Fla

4t h DCA 2000).
41. The underlying rationale for all of the concl usions

reached in the line of cases that begins with New York Tines and

i ncludes Grrison, St. Anmant, Denby, and a host of other simlar

cases is that those conclusions are conpelled by constitutionally
protected rights to "freedons of expression” that have a need for
"breat hing space"” if they are to survive. Today those rights are
no less inportant, and are no |less protected by the sane
Constitution, than they were when the cases di scussed above were

deci ded. Accordingly, the conclusions reached in New York Tines

Garrison, St. Amant, Denby, and a host of other simlar cases are

applicable to the interpretation of the statutory |anguage upon
whi ch Addi cott relies for the relief sought in this case. The
unavoi dabl e requirenment that such decisions nust be foll owed
unl ess and until such tinme as they may be nodified by the U S

Suprene Court is eloquently explained in Faxon v. M chi gan

Republican State Central Gonmttee, 244 Mch. App. 468, 624

N. W2d 509 (2001).13
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42. For convenient reference, the core of that statutory
| anguage is repeated. The statutory predicate for the relief
sought here is the filing of a conplaint against a public officer
or enployee with the Ethics Commssion " . . . with a malicious
intent to injure the reputation of such officer or enployee by
filing the complaint with know edge that the conplaint contains
one or nore false allegations or with reckless disregard for
whet her the conplai nt contains false allegations of fact materi al
to a violation of this part.”

43. Because it is nost quickly disposed of, attention is
directed first to the "with know edge" portion of the statutory
| anguage. |In order to prevail on the grounds that Nieman filed a
conplaint "with know edge that the conplaint contains one or nore

fal se all egations,” Addicott nust show by "clear and convinci ng
evi dence" that N eman knew the statenents at issue were false at
the time the statenments were made. The evidence in this case is
insufficient to nmeet the required standard. While sonme of the
evidence in this case would tend to support a finding that, at
the tine he made the statenents at issue, N eman did not have
very much information one way or the other regardi ng the accuracy
of sone of his statenents, there sinply is no clear and

convi nci ng evidence that at the tinme of naking those statenents

Ni eman knew that any of the statenents were fal se.
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44. Directing attention nowto the portion of the statutory
| anguage that inposes liability for filing a conplaint "with
reckl ess disregard for whether the conplaint contains fal se
al l egations of fact material to a violation of this part,” it is
first noted that not every false allegation in a conplaint filed
with the Ethics Conm ssion provides a basis for liability under
Section 112.317(8), Florida Statutes. Rather, the only false
al l egations that provide a basis for liability are "allegations

of fact material to a violation of this part [Part 11l of Chapter

112, Florida Statutes].” By way of exanple N eman's all egations
regardi ng the conduct of Ms. Addicott are not material to a
violation of Part 1l of Chapter 112 by M. Addicott. Therefore,
such all egations, even if false and even if nmade with a reckl ess
di sregard for whether they were true or false, cannot be the
basis for an award of costs and attorney's fees under Section
112. 317(8), Florida Statutes, because they were not material to
any allegation that M. Addicott had commtted a violation of the
ethics | aws.

45. Wth regard to other allegations nmade by N eman, in
order to prevail on the grounds that Nieman filed a conpl ai nt
"W th reckless disregard for whether the conplaint contains fal se

all egations of fact," Addicott nust show by "clear and convi ncing
evi dence" that N eman nade those allegations with a "reckl ess

disregard,” as that term has been descri bed and defined in the
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cases di scussed above. The evidence in this case is insufficient
to neet the required standard. Rather, as noted in the findings
of fact, Nieman did not at any tine entertain any "serious doubts
as to the truth" of his allegations. Simlarly, N eman did not
at any tinme have any "high degree of awareness" of the "probable
falsity" of the subject allegations. Further, although on the
facts in this case it mght be concluded that N eman was
negligent in failing to inquire further before making sone of his
al l egations, "negligence in failing to discover the m sstatenents
is constitutionally insufficient to show the reckl essness

that is required for a finding of actual malice." New York Tines

at 288. There is sinply no clear and convinci ng evi dence that,

at the time he made the allegations at issue here, N eman acted
with a reckless disregard of the type described in the applicable
case law. In this regard it is significant to note that the
greater weight of the evidence is to the effect that the vast
majority of Nieman's allegations at issue here were true or were
very close to the truth. On the few factual issues in which the
evidence is insufficient to show affirmatively that a specific
all egation was true, it is significant to note that there is no

cl ear and convincing evidence that any such all egation was fal se.

Further, at the time he nmade all of the factual allegations at
i ssue here, all of the allegations were either supported by at

| east sonme hearsay evidence known to Nieman, or were inferences
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that could logically be drawmnm fromthe informati on known to

Ni eman. |In reaching this conclusion, the undersigned has not
over|l ooked Addicott's argunents to the effect that, with regard
to some of the allegations, Nieman testified in deposition and at
the final hearing that he did not have "any evidence" of sone of
the allegations at issue here. These adm ssions by N eman nust
be evaluated in the context in which they occurred. Wen

eval uated in context, it appears to the undersigned that on those
occasi ons when N eman testified that he did not have "any

evi dence,” N eman was attenpting to conmuni cate the idea that he

did not have any first hand evidence of the allegation inquired

about. It is clear fromother statenents by N eman that on such
occasi ons he was not admtting that he had no information at all.
Rat her, he testified that he was aware of hearsay evi dence that
supported his all egations.

46. For the reasons set forth above, it nust be reconmended
that the relief sought in the Fee Petition be denied. Such being
the case, it would serve no useful purpose to discuss at |ength
the i ssues regarding the reasonabl eness of the anobunts of the
costs and attorney's fees sought in this case, because it is
bei ng recomended that they not be awarded. Nevertheless, for
t he gui dance of future parties in future cases a few bri ef

comments are offered.
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47. The undersi gned has serious doubts as to whether under
Section 112.317(8), Florida Statutes, in is appropriate to
i ncl ude services perfornmed by |aw clerks and sim | ar para-|egal
personnel as "attorney's fees.” While courts are authorized by
Section 57.104, Florida Statutes, to treat sone services
performed by |aw clerks and ot her para-|egal personnel as
"attorney's fees," that statutory authorizationis |imted by its
terms to fees "determ ned or awarded by the court.” Neither the
Di vision of Adm nistrative Hearings nor the Florida Conmm ssion on
Ethics is a "court.” And even if it were to be concl uded that
Section 57.104, Florida Statutes, was applicable to a case of
this nature, the evidence in this case is insufficient to show
that the law clerk services billed for in this case were services
of the type contenplated by Section 57.104.

48. The undersi gned has serious doubts as to whether, in a
case of this nature, the expert witness fees paid to an attorney
who testifies in support of the Petitioner's claimfor attorney's
fees is an appropriate cost to be taxed even in a case in which
the fee petitioner prevails. A primary basis for such doubts is
explained at length in a "Final Order Ganting Mtion for
Rehearing and Suppl enenting Final O-der of Decenber 19, 2003,"

i ssued on January 7, 2004, in Bryan Yanhure and Henry Yanhure v.

Departnent of Agriculture and Consuner Services, DOAH Case No. 02-

4003RX. I n Yanhure the adm nistrative |aw judge expl ai ned t hat
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the taxing of such costs is discretionary and that only in
exceptional cases should attorneys expect to be conpensated for
testifying as to the reasonabl eness of another attorney's fees.

A further reason for which the taxing of such costs would be

i nappropriate in this case even if the Petitioner had prevail ed
is that the expert witness never got closer than a vague
"guesstimation" of how many hours he devoted to preparing and
expressing his opinion. It is sinply unfair to tax costs w thout
sone reliable specific evidence regarding the preci se anount of
the cost and the basis for arriving at that precise amount. It
is also noted that the anmpbunt of costs sought for the expert

W tness services of M. Goren are sinply unreasonable. Depending
on which of the vague, inprecise, and inconsistent testinony one
uses to make the cal cul ation, Addicott is seeking rei nbursenment
for M. Goren's services in an anount that ranges from $5, 000. 00
(25 hours x $200.00 per hour) to $7,875.00 (35 hours x $225.00
per hour). It is sinply unreasonable to spend $5, 000.00 or nore
to obtain an opinion as to whether approxi nately $11, 000. 00 of
attorney's fees are reasonabl e fees.

49. The undersigned al so has serious doubts as to whether,
if the Petitioner had prevailed in this case, the evidence
regarding attorney's fees in this case woul d have been sufficient
to support an award of attorney's fees in any anmount. Anong the

reasons for these doubts is the fact that nowhere in the record
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of this case is there any testinony that the services item zed in
Addi cott Exhibit 1 were actually perforned, that the bills in
that exhibit are accurate, that all of the services were
reasonably necessary, or that all of the services related solely
to the Nl eman ethics conpl aint agai nst Addicott or to the

Addi cott fee petition against Nieman. To the contrary, sone of
the services item zed in Addicott Exhibit 1 appear to have been
unnecessary and sonme of the item zed services appear to be for
time spent on matters other than the N eman ethics conpl aint

agai nst Addicott or the Addicott fee petition against N eman.

And as a final matter on this point, it is noted that although
the issues in this case involve fewer than half of the

al l egations in Nieman's ethics conplaint agai nst Addi cott, there
is no evidence as to which of the item zed | egal services rel ated
to matters at issue here and which related to factual allegations
that are not at issue here.

RECOVIVENDATI ON

On the basis of the foregoing findings of fact and
conclusions of law, it is RECOMENDED that a Final Oder be
entered dism ssing the Petition in this case and denying al

relief sought by the fee Petitioner, Mchael Addicott.
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DONE AND ENTERED this 4th day of Novenber, 2004, in

Tal | ahassee, Leon County, Flori da.

Pl QC

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 4th day of Novenber, 2004.

ENDNOTES

1/ It is possible that the Town of Gol den Beach received sone
rei nbursenent for the damage to the light pole fromthe

i nsurance conpany that insured the notor vehicle Aaron Addicott
was driving at the time of the accident. But whether the

i nsurance conpany made any paynment is irrelevant to the issues
at hand here, because N eman never made any statenent about the
i nsurance conpany that is at issue in this case.

2/ Nieman firmy, clearly, and w thout equivocation or
hesitation, repeatedly denied having any such know edge.

Ni eman's denials in this regard have been found to be credible
and convincing. There is no clear and convincing evidence that
Ni eman knew, at any material tinme, that one or nore of the

subj ect all egations was fal se.

3/ The findings of fact in this paragraph are m xed questions
of law and fact, which is why substantially identical statenents
are also included in the conclusions of |aw. By way of
clarification it is also noted that the finding that Nieman did
not act with "reckl ess disregard” contenplates the use of the
term"reckl ess disregard" as it has been descri bed and defi ned
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in New York Tines v. Sullian, 376 U S. 254, 84 S. C. 710, 11
L. Ed. 2d 686 (1964), and its progeny.

4/ In this regard it is inportant to note that the brief
descriptions of sone of the attorney's services item zed in the
three bills appear to be for services related to matters ot her
than N eman's ethics conplaint agai nst Addicott and Addicott's
fee petition against Nieman. Bills for attorney's services
performed in other matters cannot properly be charged to N eman.

5/ At pages 44-45 of the hearing transcript, the expert w tness
testifies that he is being conpensated at the rate of $200. 00
per hour. At pages 85-86 he testifies that he is being
conpensated at the rate of $225.00 per hour. It cannot be
determined fromthe record in this case which, if either, of the
hourly rates is correct.

6/ \When asked "what are your fees for your tine in this
matter?", the expert wi tness answered, at pages 85-86, "To be

truthful, I didn"t look, but |I'massum ng, for discussion, that
|*' m probably in the neighborhood of between 25 and 35 hours of
time." A bit further down the expert witness adds: "W're

probably | ooki ng at between 25 and 30 hours of tine." This type
of inprecise, vague, and uncertain testinony which is al so
internally inconsistent fromone page to the next is not the
type of evidence on which cost awards can be properly based.

Evi dence of this type is sinply too unreliable and unpersuasive
upon which to nake any findings of fact. Furthernore, any
findings of fact nade upon the basis of evidence so lacking in
trustworthiness would be nothing better than sone form of
"guesstimation" unsupported by even persuasive conpetent
substantial evidence, nmuch |less the "clear and convincing
evidence" that is required in cases of this nature.

7/ See pages 110-111 of the hearing transcript.

8/ These expert |egal opinions have been found to be

unper suasi ve. For reasons discussed in the conclusions of |aw,
the appellate court cases deci ded under the pre-anendnment
version of Section 112.317(8), Florida Statutes, are of little
help in interpreting and applying the current version of the
statute.

9/ VWhile there is record evidence regarding the reasonabl e and
typical hourly rate that is charged for the services of |aw
clerks, there is no record evidence as to the hourly cost of
services perforned by |law clerks. For reasons discussed in the
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concl usions of law, the cost of such services may be nore
i nportant that the anounts that are charged for the services.

10/ It serves no useful purpose to attenpt to estimte how many
hours of attorney tinme will be spent in post-hearing activities.
See Kami nsky v. Lieberman, 675 So. 2d 261 (Fla. 4th DCA 1996),
in which the court, noting that "[a]s a matter of basic
fairness, the interested parties should be neither shortchanged
nor over-charged for the sake of adm nistrative expedi ency, "
hel d that the Ethics Conm ssion nust provide a hearing to afford
the Petitioner an opportunity "to establish fees and costs which
were incurred after the |last day of the hearing.”

11/ The allegations of the Fee Petition clearly put N eman on
notice that Addicott was seeking attorneys fees and costs on the
grounds that Ni eman's statenents about two specific matters had
been made with nmalice. The Fee Petition did not put N eman on
notice that Addicott was contending that any other statenents by
Ni eman were made with malice. It would be contrary to
fundanmental notions of due process and fair play to subject
Nieman to liability for, and to require himto defend agai nst,
assertions that he also made other malicious statenents that are
not specifically nmentioned in the Fee Petition. The nmateri al

all egations of the Fee Petition that put N eman on notice as to
whi ch of his specific allegations are alleged to have been nade
with malice appear at paragraphs 6, 7, 8, and 9 of the Fee
Petition, which are quoted in the findings of fact. This view
of the scope of this proceeding is also supported by the portion
of Florida Adm ni strative Code Rule 34-5.0291(2) which states,
with regard to a petition seeking costs and attorney's fees
under Section 112.317(8), Florida Statutes: "Such petition
shall state with particularity the facts and grounds whi ch woul d
prove entitlenment to costs and attorney's fees." (Enphasis
added.)

12/ Prior to the current version of Section 112.317(8), Florida
Statutes, the relevant portion of the statutory |anguage read as
fol | ows:

(8) In any case in which the comm ssion
determ nes that a person has filed a
conpl aint against a public officer or
enpl oyee with a malicious intent to injure
the reputation of such officer or enployee
and in which such conplaint is found to be
frivolous and without basis in law or fact,
t he conpl ai nant shall be liable for costs

37



pl us reasonable attorney's fees incurred by
t he person conpl ai ned agai nst. (Enphasis
added.)

It woul d appear fromthe underscored portion of the pre-1995

| anguage quoted above that the criteria for an award of
attorney's fees and costs under that |anguage were intended to
be simlar to the criteria for awards of attorney's fees and
costs set forth in such statutory provisions as Sections 57. 105,
(authori zing award of fees and costs when claim "not supported
by the material facts"™ or "not . . . supported by the
application of then-existing law'), 120.569(1)(e), (authori zing
award of fees and costs for docunents filed "for any inproper
pur poses” or "frivolous purpose") and 120.595(1)(b), Florida
Statutes (authorizing award of fees and costs for participating
in a proceeding "for an inproper purpose" or a "frivol ous
purpose”). In Couch v. Comm ssion on Ethics, 617 So. 2d 1119
(Fla. 5th DCA 1993), citing Taunton v. Tapper, 396 So. 2d 843
(Fla. 1st DCA 1981), the court stated, with regard to the pre-
1995 version of Section 112.317(8): "Section 57.105 appears to
be the statute nost anal ogous to section 112.317(8)." Under the
pre-1995 version of Section 112.317(8), Florida Statutes, in
order to avoid a determ nation that a conplaint was frivol ous,
the person filing the conplaint had to have sonme basis in |aw,
as well as sone basis in fact, for filing the conplaint wth the
Et hi cs Conmmi ssion. The current version of Section 112.317(8),
Florida Statutes, omts any consideration of the |ega
sufficiency of the original conplaint.

13/ The Faxon deci sion contains an interesting history,

anal ysis, and criticismof the evolution of the |aw regarding
defamation of public officials, beginning with cases pre-dating
New York Tines and continuing forward to the present. O
particular interest is the fact that, although they disagree
with the wi sdom of some aspects of New York Tines and its
progeny, the Faxon court enphasizes and inplenents its duty to
foll ow those decisions whether it agrees with themor not.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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